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238 VIRGINIA LAW REVIEW 

It would seem that since there is a trespass upon plaintiff's legal right 
to have the natural fall of the stream undisturbed, the violators of 
this right should not be allowed to set up their own detriment in 
defense. And this is the view taken by the Courts. Whalen v. Paper 
Co., 208 N. Y. 1, 101 N. E. 805; Evans v. Reading, etc., Fertilizing Co,, 
supra. 

The defendant by adverse user may acquire a permanent right to- 
flood the plaintiff's land. Whitehair v. Brown, 80 Kan. 297, 102 Pac. 
783. While the plaintiff by continued suits could protect his rights, the 
jurisdiction of equity to remove the cloud on the plaintiff's title seems 
clear. See 1 Va. I_. Rev. 246. 

Wills — Contract to Devise — Quantum of Evidence. — A husband and 
his wife executed mutual wills, but the husband later disposed of his 
property by a different will. Devisees under the first will sought to 
establish a contract for the execution of the mutual wills, and prayed 
specific performance thereof. Held, the evidence being unconvincing, 
specific performance will not be decreed. Wanger v. Marr (Mo.), 165 
S. W. 1027. 

In cases where specific performance is prayed, evidence of the exist- 
ence of the contract alleged must be clear and convincing. Rockecharlie 
v. Rockecharlie (Va.), 29 S. E. 825; Melville v. Waring, 159 Mo. App. 
395, 141 S. W. 12. And its terms must be certain and definite. Fielder 
v. Warner, 78 Ark. 158, 95 S. W. 452. A fortiori convincing evidence is 
required in the case of contracts to dispose of property by will. Some 
of the courts have gone so far as to say that the contract must be 
established beyond a reasonable doubt, although perhaps in none of the 
cases was there actual necessity for such emphatic language. Russet 
v. Sharp, 192 Mo. 270, 91 S. W. 134, 111 Am. St. Rep. 496. The mere 
execution of mutual wills is not per se evidence that they were based 
on a contract. Edson v. Parsons, 155 N. Y. 555, 50 N. E. 265. 

The Statute of Frauds was not applied in the instant case. Yet it 
is well settled that parole agreements to devise are within its pur- 
view. Gould v. Mansfield, 103 Mass. 408, 4 Am. Rep. 573; Hale v. Hale, 
90 Va. 728, 19 S. E. 739; 20 Cyc. 235. Furthermore, the actual execu- 
tion of mutual wills, in pursuance of a contract, does not furnish a 
sufficient memorandum in writing to satisfy the statute, unless the 
contract is expressly mentioned in the will. Hale v. Hale, 90 Va. 728, 
19 S. E. 739; Gould v. Mansfield, 103 Mass. 408, 4 Am. Rep. 573. Nor 
is the actual execution of his will by one of the parties to such an agree- 
ment sufficient part performance to satisfy the statute. 

Wills — Conversion — Equitable Conversion of Realty into Personalty 
by Will. — A testator died leaving his property, real and personal, to 
his wife, and on her death certain sums of money to his sons and 
other beneficiaries. Before the death of the wife, the plaintiff, a cred- 
itor of one of the sons, obtained judgment on his claim and levied 
upon the interest of the son in the real estate. At the sale the plain- 
tiff bought such interest. Held, on the death of the testator there was- 



